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STATEMENT

The sole question involved here is whether cer-

tain clauses in the contracts between the parties,

which provided for the forfeiture of large sums of

money deposited by plaintiff Avith defendant from

time to time as security for the performance by

plaintiff of all the covenants of the contracts on

his part, should be held to be a penalty only, and

the plaintiff to be responsible only for the actual

damage (if any) resulting from his breach of the

contracts, or whether they should be treated as

liquidated damages and the defendant consequently

be entitled to forfeit and retain the same, regard-

less of whether it has suffered any damage at all

or not. This question arose in the following man-

ner. The defendant served notice upon the plain-

tiff that on account of certain alleged breaches of

the contracts by him it had elected to forfeit

and retain such moneys as liquidated damages, upon

which the plaintiff brought this action for money

had and received, to recover the same. By consent

the case was tried by the court without a jury. The

court made general findings for the defendant and

from the judgment entered thereon the plaintiff

brought this appeal. The facts, stated as briefly

as possible, are as follows.

Early in 1919 the defendant advertised for bids

on a quantity of steel rails and accessories which

it desired to sell, and the plaintiff's bid being ac-



cepted a contract was entered into between the

parties on April 5, 1919, known as Contract SPC-

333, (Pltffs. Exhibit 1) by which the defendant

agreed to sell such matei'ial to the plaintiff at the

price of $G0.00 a gross ton for the old and new
rails and $67.20 a gross ton for the accessories,

f.o.b. cars where the same was then located at

Portland, Oregon, and Vancouver and Earlington

(a suburb of Seattle), Washington, the payments

to be made in cash as deliveries were made from

time to time as material might be ordered by

plaintiff; and the plaintiff agreed to take and

pay for at least one-third before July 1, 1919, two-

thirds on or before October 1, 1919, and the re-

mainder on or before December 30, 1919. It was

also agreed that the plaintiff had deposited with

defendant the sum of $5000.00 and that he would

further deposit, at the time of any deliveries of

material to him, the sum of $5.00 for each ton of

relay rails and $7.50 a ton for new rails and ac-

cessories (in addition to the contract price of the

material sold) ; and that such $5000.00 and the

sum of the payments of $5.00 and $7.50 per ton for

such material so delivered, should go into a guar-

anty fund to be retained by the defendant as secur-

ity for the full performance by the plaintiff of

all the conditions and terms of the contract; and

that if the plaintiff should fail to take delivery

of and pay for the material within the time limits

stated, or fail to perform any of the provisions or



terms of tlie contract, such fund should be retained

by the defendant as liquidated damages for any

breach of the contract, and that all the rights of

the plaintiff to said fund should be thereby for-

feited and said contract be deemed cancelled and

terminated; it being agreed that said fund would

be returned in toto to the plaintiff within thirty

days of the termination of the contract provided

he was not in default or that said sums had not

been forfeited.

On November 8th, 1919, a supplemental agree-

ment was entered into, extending the time for

plaintiff's performance of the first contract, known

as SPC-333 Supplemental (Plff.'s Exhibit 2),

wherein it was recited that it was for the best

interest of both parties to the former contract, on

account of conditions that arose since the execu-

tion thereof, to amend the same, whereby the time

for plaintiff to take and pay for the material Avas

changed and extended so that he agreed to take

and pay for at least one-third on or before April 1,

1920, at least two-thirds on or before July 1, 1920,

and the balance on or before October 1, 1920; and

the plaintiff Avas thereby required to dei)osit an

additional $5000.00 in the guaranty fund to be re-

tained as security by defendant as under the for-

mer contract; and in all other respects the former

contract was to remain in full force, except as

hereby modified as to time of performance.



On February 3, 1921, a tMrd contract was en-

tered into, known as Supplemental Contract SPC-

482 (Plff/s Exhibit 3), by wMch tlie time for

plaintiff to take and pay for the remaining ma-

terial was further extended to the 1st of June,

1921. This contract Avas in the form of an agree-

ment of sale of the remaining material, at the

same prices and terms as in the original contract,

and in it the plaintiff agreed to save the defendant

harmless from any demurrage charges accruing

from failure to make payments before cars were

removed as therein j^rovided; and it was also pro-

vided that in any event final payment for all ma-

terial remaining should be made, irrespective of

shipments, on or before June 1, 1921. It was also

recited therein that plaintiff had deposited with

defendant under the two previous contracts

$10,000.00, representd by bonds, and had paid into

the guaranty fund $29,40G.76 up to and including

December 10, 1920, and that said sum and bonds

should remain in the possession of defendant as

security for the faithful performance of the con-

tract by plaintiff, and should be augmented by

the same paj^ments of $5.00 per ton for relaying

rails and $7.50 per ton for new rails and acces-

sories, as provided by the former contracts. The

contract also contained similar provisions to those

of the original contract, though in somewhat stron-

er terms, for the forfeiture of the guarantee fund

in case of any breach by the plaintiff of any or all
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of the terms of the contract.

On Jnne 2, 1921, the parties entered into a

fourth and last contract, known as SPC-496 (Plff.'s

Exhibit 4), further extending the time of the

l^laintiff to take and pay for the remaining ma-

terial, at the same prices and terms as in the for-

mer contracts, such time being thereby extended

to August 1, 1921, by which time plaintiff agreed

that he would haA^e taken and paid for all the bal-

ance of said material ; and the plaintiff was re-

quired also to pay into the guaranty fund like

sums of $5.00 and $7.50 per ton for all material

as deliveries were made (in addition to the con-

tract price, as in the former contracts), and also

to pay into such fund additional sums of $5000.00

each on the 2nd day of June, the 15th of June, the

1st of July and the 15th of July, 1921; and it was

provided that if plaintiff took and paid for all of

the remaining material covered by the contract by

August 1, 1921, and performed each and all of the

agreements on his part, he should receive full

credit for all the sums so paid into the guaranty

fund but that in case of his failure to take and pay

for such material within the time stated, or in case

he failed in the performance of all or any one of

the conditions or covenants of the contract, then he

forfeited all rights in the contract and all right

to the guaranty fund, and that the contract should

thereupon terminate and the defendant be entitled
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to keep and retain tlie guaranty fund and all sums

paid into tlie same. Tliese provisions were in still

stronger terms in this contract than in the for-

mer ones.

Before August 1st, when this last contract

would terminate, a controversy arose between the

l^arties as to just how much material remained

which Avas coA^ered by the contracts. The plaintiff

claims that the defendant was receiving other sim-

ilar material from other sources, which it did not

have on hand when the original contract was en-

tered into, and which it had intermixed in its

yards mth the material covered by the plaintiff's

contracts, and that there Avas not as much material

remaining to be taken by the plaintiff under his

contract as the defendant claimed; also that it

AA^ould not be possible, under the conditions, for

the plaintiff to take all the material that was coa^-

ered by the contract by August 1, 1921, and about

July 1st for these reasons the plaintiff applied for

a longer extension of time for the performance of

this last contract, SPC-496. The plaintiff claims

that an extension was A^erbally granted for from

three to six months additional time for the per-

formance of this last contract, in pursuance of his

application for extension which was made through

Senator McNary to the officials at Washington

haAdng control of the Directors of the defendant

corporation, and that he acted on this belief; but
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some of the under officials at Portland denied that

the defendant ever agreed to such an extension.

It is a fact, however, that on August 1st, 1921, the

plaintiff had not taken and paid for all of the re-

maining material, there being, according to his

figures about 2000 tons remaining, and according

to the defendant's figures about 5000 tons. The

plaintif paid the additional $5000.00 on June 2,

1921, Avhen the last contract was entered into, and

the $5000.00 called for by such contract on June

15th, 1921, but the payments of $5000.00 on July 1,

1921, and $5000.00 on July 15, 1921, v/hich were

also required to be paid into the guaranty fund

by the last contract, were not made by the plain-

tiff, his excuse being that he understood that the

time for his performance of such contract would

be extended for either three or six months in ac-

cordance with his application to Washington, also

that there was this misunderstanding between the

parties as to the exact quantity of material remain-

ing which was covered by the contract. The third

contract (Plff.'s Exhibit 3) provided that an in-

ventory should be made of such remaining ma-

terial, each party to aj^^point an agent and they

to agree on a third, the inventory to be made by

the three; and the fourth and last contract (SPC-

496, Plff.'s Exhibit 4) recited this inventory and

contained blank spaces in the contract for the in-

sertion of the quantity of the remaining material

as determined by such inventory, but the blank
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spaces were not filled out for tlie reason tliat no

such inventory was ever taken. So tlie actual

quantity of remaining material was never agreed

upon or determined, and is one of the few items

in dispute in the testimony in this case (hut for

reasons hereinafter stated, such dispute is imma-

terial). All the other facts in the case (except as

to whether such verbal extension for the perform-

ance of the fourth contract was ever given), are

practically undisputed.

On September 29th, 1921, the defendant served

upon the plaintiff a written notice of cancellation

and rescission and termination of the contracts,

upon the ground that the plaintiff had failed to

perform the same in certain respects, and declar-

ing that plaintiff's rights therein were cancelled

and that the guarantee fund had been forfeited to

and would be retained by the defendant. This doc-

ument is quite lengthy, and is Plaintiff's Ex-

hibit 5.

Notwithstanding the notice of cancellation and

defendant's present claim that the contract termi-

nated on August 1, 1921, the defendant continued

to make some deliveries after the latter date and

received payments for material as late as October

30, 1921.

The third and fourth contracts provided that in

case of the termination of the contracts by defend-



13

ant on account of a breach thereof by plaintiff, any
remaining material should be retained by the de-

fendant and might be sold by it on the open mar-

ket. After giving its notice of cancellation the de-

fendant sold this material, but not all of it until

two years after the termination of the contract.

NotAvithstanding its notice of cancellation and its

forfeiture of the guaranty fund as liquidated dam-

ages, the defendant gave in evidence at the trial,

against the plaintiff's objection, testimony of the

market value of such remaining material for a

period of two years after the termination of the

contracts, although the plaintiff urged that any

such testimon}^ should be confined to the time and

place of the breach of the contract, or to the time

of the cancellation thereof by defendant.

Substantially all the testimony as to the mar-

ket value of the remaining material at the time of

the termination of the contract and for several

months thereafter, both that introduced by the

defendant as well as that of the plaintiff, showed

that the market value of such material was equal

to or in excess of the contract price of the same,

and that if there was a breach by the plaintiff in

failing to take and pay for such remaining ma-

terial within the time specified in the contract the

defendant suffered no damage therefrom.

The evidence is undisputed that the plaintiff

performed all of the agreements of all of the con-
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tracts on his part, witli tli^ single exception of

taking all tlie material witMn tlie time specified

and in making the two last payments of $5000.00

on July 1st and July 15th, 1921, into the guaranty

fund, under the last contract; and the reason and

excuse for the failures is as hereinbefore stated-

ASSIGNMENT OF ERRORS

I.

The court erred in rendering judgment for the

defendant instead of in favor of the plaintiff, in

that the undisputed e\idence showed that the guar-

anty fund for the recovery of which this action was

brought constituted a penalty and not liquidated

damages, under the circumstances of this case, be-

cause the damages for the breach for which the

defendant attempted to cancel the contracts and

to forfeit said fund were readily ascertainable,

being fixed by the law itself; and because the

breach consisted in the failure to perform only

two of the many covenants to be performed by

plaintiff; also because as performance of the con-

tracts progressed the damages that would ensue

to defendant from a breach by plaintiff decreased,

while the sums paid into the guaranty fund which

might be the subject of forfeiture correspondingly

increased as the contracts progressed, thus render-

ing the foreiture of such fund for a breach grossly

disproportionate to the injury caused thereby.
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II.

The court erred in not rendering judgment for

the i^laintiff for the amount claimed, the undis-

puted evidence showing that there was no damage

to the defendant by the failure of plaintiff to take

and pay for the material remaining on August 1,

1921, or by September 29th 1921, when the contract

was cancelled, for the practically undisputed evi-

dence showed that at that time and place there

was a market for the material and that the market

value was equal to if it did not exceed the contract

price of the same.

III.

The court erred in permitting the defendant's

witnesses to testify, against plaintiff's objection,

to the market value of the material for a period

of two or more years after the plaintiff's breach

of the contract, the law limiting such testimony

to the market value at the time and place of the

breach.

IV.

The court erred in rendering judgment for the

defendant, because the only breaches of the con-

tract by plaintiff consisted in not making the pay-

ments of $5000.00 each into the guaranty fund on

July 1 and July 15, 1921, and in not taking the
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remaining material by August 1, 1921, wMle tlie

undisputed evidence shows tliat after those dates

as well as after the contracts were cancelled on

September 29, 1921, the defendant continued to

make deliveries of material and accepted payments

therefor as late as October 30, 1921, and defendant

thus waived any prior breaches on the part of

plaintiff, but the defendant never gave any new

notice of cancellation or forfeiture thereafter, or

any reasonable or other opportunity to the plain-

tiff thereafter to take the remaining material and

pay therefor.

ARGUMENT

I.

The Forfeiture Clauses of the contracts constitute a

Penalty, and not Liquidated Damages.

It might evince some erudition were we to con-

vert this brief into a discussion of the distinction

between a penalty and liquidated damages, quoting

voluminously from the thousands of decisions con-

tained in the books on that subject, but to do so

would extend the brief into a bulky volume which

might not be read by the court, and without throw-

ing any great light on the question here involved.

We assume that this court has frequently gone

over the subject, hence we shall content ourselves

with the statement of a few well settled principles,
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and tlien proceed to the discussion of whether or

not some recent decisions of the Federal Courts

which are relied upon by the defendant, and which

the court below assumed to be bound by in its

decision of this case, are applicable to this case

at all or not, and whether they have changed the

established law of the subject; or whether they

may not be readily distinguished from a situation

like that in the j^resent case, and be shown by the

language of the opinions there delivered not to

have been intended to apply to a case where the

facts are like those existing here, nor to have

changed the law applicable to a case like this, but

that on the contrary, the courts Avere careful in

the opinions rendered in those cases to use lan-

guage which shows that they had in mind just such

cases as the one now at bar, and that they express-

ly excluded from the rules they then enunciated

all cases of the present character.

Following are the well settled rules above men-

tioned, which have constituted the law of the sub-

ject for upwards of a hundrd years as recognized

by all of the courts of this country, both State

and Federal, as well as by all of the authoritative

text-Avriters and annotaters.

1. The designation in a contract of a sum
to be forfeited in case of a breach, as a "pen-

alty'' or as "liquidated damages," is not con-

trolling, and in proper cases the courts will
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disregard siicli de>signatioii and hold it to be

what the facts of the case and the law make
it, frequently in direct contradiction of what
the parties have stated as their intention.

2 Suth. on Dam. (3d Ed), Sec. 284.

2 WUUston on Contracts, Sec. 778.

8 R. C, L., p. 562, Sec. 112.

2. Xotwithstanding snch designation of it

as liqnidated damages, if the damages which

would ensne from a breach of the contract are

certain and readily ascertainable, and espe-

cially if they are in such a case fixed by the

law itself, the designation will be disregarded

2 Suth. Dam. \m Ed.), Sec. 289.

and the snm held to be a mere penalty.

13 Gyc, p. 95, par. E.

8 R. C. L., p. 569, Sec. 118.

3. If the Slim to be forfeited as liquidated

damages is clearly disproportionate to the ac-

tual damage Avhich would ensue from a breach

it mil be treated as a penalty, regardless of

what the parties have designated it in their

contract.

8 R. C. L., p. 565, Sees. 115, 116.

13 Cyc, p. 97, par. 2.

2 WUliston Contracts, Sec. 783.

2 Suth. Dam. (3d Ed.), Sec. 288.

4. WTiere a contract contains several cove-

nants of different degrees of importance, and

stipulates for the forfeiture of one lump sum

in case of a breach of any one of such cove-

nants, regardless of the actual damage flowing
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from such breach, and especially where the
actual damages are certain and easily ascer-

tainable, the forfeiture clause will be con-

strued to be a penalty only, regardless of its

being designated as liquidated damages by the

contract.

13 Ctjc, p. 101, par. K.

8 R. C. L., p. 571, Sec. 120.

2 Suth. on Dam. (3d Ed.), Sees. 294, 295.

1 Pom. Eq. Juris., Sees. 443, 444.

5. "In a contract providing for payment in

installments it is often provided that a certain

proportion of the contract price shall be re-

tained at each payment, and upon a breach of

the contract that the whole sum shall be re-

tained and forfeited. It is held in some of the

states, and this seems the correct inetv, that

this sum bears no proportion to the actual

damage, since the earlier (and presumably the

more injurious) the breach the less the stipu-

lated damages are, and in those states the

amount is therefore not allowed as liquidated

damages."

1 Sedgewick on Damages^ Sec. 412.

Stony Creek Lhr. Co. vs. Fields d Co,,

102 Va. 1; 45 S. E. Kep. 797.

Davis vs. Freeman, 10 Mich. 188, 191.

Dullingham vs. Fitch, 42 Wis. 679, 6S4-G8G.

The foregoing rules, formulated by the authors

above cited, are sujjported by hundreds of authori-

ties appended in their notes to these statements.

The case at bar, under the contracts and facts
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existing here, comes squarely within every one of

the five rules laid down. It only remains, there-

fore, to discuss the question of whether or not

some recent decisions of the Supreme Court, which

are relied upon by the defendant and which were

cited by the court below as authority for the de-

cision it rendered in this case, have changed these

well known rules so far as they may apply to the

facts of this case, or whether, as we have indicated

heretofore, they are not distinguishable from this

case and have not in any way prevented the same

application of those principles in the present case

which would have been made if these decisions of

the Supreme Court had never been rendered.

The cases referred to are three in number only,

and the court below having based its decision here

solely upon them, and as they constitute the chief

reliance of the defendant, they deserve and will

receive some extended consideration.

The first one is Sun Printing Asso. vs. MoorCy

183 U. S. 642. The Xew York Sun chartered a

yacht for the use of its reporters in gathering

news in Cuban waters during the Spanish-Ameri-

can war. This use under the circumstances was

somewhat hazardous, consequently it was agreed

by the contract that the vessel would be returned

to Moore, the owner, within a specified time, and

that if not so returned the sum of $75,000.00 would
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be paid as liquidated damages. Tlie vessel was
lost and Moore brought a libel for the recovery of

the stipulated sum. The main defense was that

the managing ^^•\r_"V uf tL^ S:n who m.^'l^^ the

contract on its behalf was not authorized to make
such an agreement. an>l a large ix)rtion of the

opinion is devoted to a discussion and disposition

of this question; but the defense was also made

that the sum stipulated as damages for failure to

return the vessel should 1>e held to Ije a mere i)en-

alty. and that only the actual damages suffered

should be paid. In holding that such defen.se c*ould

not lie maintained the court plainly based its de-

cision u]n:)n the gruunil that thnre was no certain

rule of il;;]ii: Lies asrertainaMe in such a case, one

reason given being that the yacht had no nuirl^pi

rahie. But in discussing the alx)ve question

^though plainly with reference only to the particu-

lar facts of that special case ) the court used some

language which has since been .seize<l ui>on by

counsel and courts in other cases as warranting

the conclusion which the defendant here now seeks

to place UTion it, and which the court l^elow held

bound it ti render the decision it handed down in

the present case, and which it quoted in the de-

cision here rendered. That language is as follows

:

"The decisions of this court on the doctrine

of liquidated damages and penalties lend no

support to the contention that parties may not

bona fide in a case where the damajes are of
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an uncertain nature^ estimate and agree upon
tlie measure of damages wMch may be sus-

tained by tbe breach of an agreement. On tbe

contrary, tbis court bas consistently main-

tained tbe principle tbat tbe intention of tbe

parties is to be arrived at by a proper con-

struction of tbe agreement made between

tbem, and tbat wbetber a particular stipula-

tion to pay a sum of money is to be treated as

a penalty, or as an agreed ascertainment of

damages, is to be determined by tbe contract,

fairly construed, it being tbe duty of tbe court

always, tchcre the damages are uncertain and

have been liquidated by an agreement, to en-

force tbe contract/^

(183 U. S., p. 662)

This is tbe language upon wbicb tbe trial court

based its decision in tbe present case, and upon

wbicb tbe defendant evidently relies upon this

appeal to support tbe same. Does it have tbat

effect, in \i.ew of tbe clear limitation by tbe above

language to cases wbere tbe damages are of an un-

certain natiu^e, while in the case at bar the dam-

ages are of the most certain nature possible, being

specifically fixed by the law itself as being meas-

ureable by the exact standard of the market value

of the goods to be bought, and the undisputed evi-

dence showing here that a market existed (the

contracts also shovdng the same on their face),

also that the market value at the time and place

of the breach was as high or higher than the con-
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tract price. No clearer distinction between two

cases than tMs could ever exist, and this distinc-

tion lies in the very facts which constituted the

basis upon which the foregoing decision was ren-

dered; yet in order for that decision to constitute

an authority for the decision in the present case

this fundamental difference between the two must

be ignored. Had the Supreme Court intended by

its decision in the Sun case, to abrogate the rule

that where the damages are certain in their nature

and a contract fixes a specific sum to be paid as

liquidated damages for a breach and such sum is

exorbitant and disproportionate to the actuel dam-

ages suffered, such sum is a penalty and only the

actual damages may be recovered, it would have

been unnecessary for it to have inserted the sen-

tence "Where the damages are of an uncertain

nature" in its statement of what it considered had

always been the former holdings of that court.

The italics employed in this quotation are ours,

used for the purpose of emphasizing the fact that

the use of that phrase by the court shows conclu-

sively that it had in mind that cases frequently

arise where the damages are certain and easily

ascertained and where, in consequence, the rule is

different from that applying in the case then be-

fore it; and the opinion was carefully framed by

the use of the above italicized language so as to ex-

clude from the rule applied in that case other cases

of a different character, like the case now at bar.
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Had tlie court determined to change the law of

this subject entirely, and to proclaim that in all

cases where parties stipulated damages such liq-

uidated damages would be enforced, regardless of

the nature of the case, it would merely have said:

"The decisions of this court on the doctrine of liq-

uidated damages and penalties lend no support to

the contention that parties may not bona fide esti-

mate and agree upon the measure of damages

which may be sustained by the breach of an agree-

ment." Had it done so, then there would be ground

for saying that such language embraced a case like

the one at bar. But the court inserted the phrase

:

"in a case where the damages are of an uncertain

nature," and again, in the same announcement it

said "where the damages are uncertain." Can it

be assumed that these sentences were twice in-

serted in this way without any meaning being at-

tached to them? And if they were deliberately^

used was it not with the considered intention of

preventing the other portions of the statement of

the rule from being unduly extended to cases where

the damages are certain and easily ascertained?

Yet the defendant seeks to do here what the Su-

preme Court evidently intended should not be done.

How can it be said, therefore, that the Sun case

is any authority for the position assumed by the

defendant in this case, where the facts are dia-

metrically opposite to what they were there, in

this very funclamental particular? It is our firm
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conviction tliat by the use of the term: "in a case

where the damages are of an uncertain nature,"

the court evinced the express intention that the

force of its decision should not be extended beyond

cases of that specific character. It certainly could

not expect that such language would be distorted to

include cases of a directly opposite nature. Its

meaning is further indicated by its approval of the

holding of the Circuit Court of Appeals (whose

decision it affirmed), that because the yacht had no

market value the stipulated damages should be

enforced. At the bottom of page 559 it said:

"That court held that the value fixed in the

contract was controlling, especially in view of

the fact that a yacht had no market value."

The use of the word "especially" by the lower

court shows that it considered the absence of a

market value as "controlling" in determining that

the damages in such a case were uncertain, and

on that account the stipulation for an agreed sum

would be enforced.

The foregoing is the only reasonable and proper

construction to be placed upon the force and au-

thority of the decision in the Sun Printing Co.

case, namely, that it is of authority only in similar

cases. The question then is, in what respect is the

case at bar similar to that case on the above essen-

tial point, upon which that case v/as determined?
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As a matter of fact it not only is not similar, but

it is the direct antithesis of it in its salient facts,

and especially upon this pivotal point. In this

case the contracts were for the sale of a quantity

of merchandise, to be delivered and paid for in

installments. The plaintiff took and paid for the

major portion of the property, then failed to take

the remainder. The property had a market value

at the time and place of delivery specified in the

contracts. This not only appears by the undisputed

testimony of all of the witnesses of both parties,

but it also appears from the contracts themselves,

for they stipulate that in case the plaintiff should

fail to take any of the material as agreed the de-

fendant might sell such portions in the *'open

market." (Plff.'s Exhibit 3, par. 11; Plff.'s Exhibit

4, par. 10.

)

It was a universal rule of the common law, re-

enacted into statute by the Uniform Sales Act,

which has been adopted by practically all of the

states including Oregon and Washington where

these contracts Vvere made and where they were

to be performed, that in a contract for the sale of

material to be paid for in installments as the same

were delivered, if the contract was broken by the

purchaser failing to take or pay for a portion of

the goods sold, the measure of the damages to be

recovered by the seller on account of the breach

consisted of the difference between the contract
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price of the material and its market value at the

time and place of the breach, where the same had
a market value.

Uniform Sales Act, Sec. G4, par. (3),

quoted in Williston on Sales, Sec. 580.

35 Cpc., p. 592, par. b.

Olson's Ore. Laws, Sec. 8225.

It necessarily follows that in the present case,

where the goods had a market value at the time

and place of the plaintiff's failure to take the re-

mainder covered by the contracts, the defendant's

damages were fixed and certain, made so by the

law itself, and that the Sun Printing case which

was decided upon the express ground that the dam-

ages in that case were uncertain and that the

property there had no market value, is no author-

ity whatever for the government of the decision to

be made in this case, or for holding that because

the stipulated damages v/ere recoverable in that

case that they may likewise be recovered here. As

we have shown, the only legitimate inference is

quite the contrary.

The next case cited in the opinion of the court

below was that of Wise vs. United States, 249

U. S. 361. That was a case where one Stannard

(for whom the plaintiff Wise was afterwards ap-

pointed trustee in bankruptcy) contracted to erect

two buildings for the Department of Agriculture
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tll-e- contract that the work would he completed

within thirty months, time being of the essence of

the contract, and in case such work should be

delayed beyond such period the government might,

'Hn view of the difficulty of estimating with exact-

ness the damages ivhich tvill resuW^ deduct as liq-

uidated damages, and not as a penalty, the sum of

$200.00 for each day during the continuance of

such delay and until the work was completed, the

deductions to be made from au}^ payments becom-

ing due under the contract. The court called atten-

tion to the fact that the sole contention on the part

of the plaintiff, who sued for recovery of the sums

deducted, was that because a single sum was stip-

ulated for as damages without regard to whether

the completion of one or both of the two buildings

should be delayed, and because the damages would

probably be less in amount if one were comj)leted

on time and the other not, than if the completion

of both were delayed, the provision of the contract

with respect to liquidated damages could not be

considered the result of a genuine pre-estimate of

the loss which would be caused by the delay, but

should be regarded as a penalty which requires

proof of damage in niij of the amounts to be de-

ducted (page 364). The court then answered this

contention by saying that as there was delay in the

completion of both of the buildings the case fell

literally within the terms of the contract, and that
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a court will refuse to imagine flKiifferent state of

facts tlian that before it for the purpose of obtain-

ing a basis for modifying a written agreement

(page 3G5). The court then proceeded to discuss

"the subject of the interpretation of provisions for

liquidated damages in contracts, as contradistin-

guished from such as provide for penalties," and

after citing the Sun Printing Association case it

used the following language, which is the portion

quoted by the court below in the opinion delivered

in the case at bar

:

"Courts will endeavor by a construction of

the agreement Avhich the parties have made
to ascertain what their intention was when
they inserted such a stipulation for payment

of a designated sum, or upon a designated

basis, for a breach of a covenant of their con-

tract, precisely as they seek for the intention

of the parties in other respects. When that in-

tention is clearly ascertainable from the writ-

ing, effect will be given to the provision as

freely as to any other, tvhere the damaf/cs are

uncertain in nature or amount, or are difficult

of ascertainment, or tvhere the amount stipu-

lated for is not as extravagant, or dispropor-

tionate to the amount of property loss, as to

shoAv that compensation Avas not the object

aimed at, or as to imply fraud, mistake, cir-

cumvention, or oppression. There is no sound

reason why persons competent and free to

contract may not agree upon this subject as

fully as upon any other, or why their agree-
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menty wlien fairly and imderstandingly entered

into with, a view to just compensation for the

anticipated loss, should not be enforced."

(Page 365)

The italics in the foregoing quotation are ours,

inserted for the same purpose as the italicized por-

tions of the opinion quoted from the decision in the

Sun Printing case; to emphasize the fact that the

court here, as it did there, expressly excluded from

the rule it was announcing, cases where the dam-

ages are of a certain nature, and cases where the

stipulated sum is wholly disproportionate to the

actual damages which would ensue from a breach.

By such express exclusion it is necessarily implied

that in such cases the rule there laid down would

not govern, or be applied. That is made more

apparent from other portions of the opinion, im-

mediately following the part aboA^e quoted, namely

:

"The result of the application of the doc-

trine thus stated to the case before us cannot

be doubtful. The character of the contract and

the amount involved assures experience and
large capacity in the contractor, and the par-

ties specifically state that the amount agreed

upon as liquidated damages had been 'com-

puted, estimated and agreed upon' between

them. It is obvious that the extent of the loss

which would result to the government from

delay in performance must be uncertain and

difficult to determiney and it is clear that the



31

amount stipulated for is not excessive, having
regard to the amount of money which the gov-

ernment would have invested in the buildings

at the time when such delay would occur, to

the expense of securing or continuing in other

buildings during such delay, and to the con-

fusion which must necessarily result in the

important and extensive laboratory operations

of the Department of Agi^iculture." (Page

366.)

The above italics are also ours, to point out

clearly the fundamental distinctions between the

facts of that case and this one. We shall not re-

iterate what those distinctions are, as we have

already stated them sufficiently in our comments

upon the Sun Printing case ; but it should be noted

that in this Wise case the court does not confine

itself to excluding from the force of its decision

the instances of cases where the damages are of a

certain nature, readily ascertainable, but that it

also specifically excludes cases where the stipulat-

ed sum is wholly disproportionate to the injury

which would ensue from a breach, as well as cases

of evident oppression. Both of these latter points

will receive some attention from us later on.

From the foregoing analysis of the Wise case

it is apparent that it is plainly distinguishable

from the present case, and is of no more authority

for the position of the defendant in this case than

is the decision in the Sun Printing case.
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The third and only other case cited by the

conrt below in the opinion it delivered, is that of

Hathaway & Co. vs. United States, 249 U. S. 460.

This was a contract for the repair of a revetment

in Michigan, by which the contractors agreed to

complete the work by a certain time, but it was

not done until sixty-eight days later. A deduction

was made for the delay, at the rate of $100.00 per

day for a certain number of days' delay, as liqui-

dated damages according to the contract. In hold-

ing that under the circumstances of that case this

deduction was allowable, the court used the fol-

lowing language, which is the portion quoted and

relied upon for its conclusion by the lower court

in this case:

"There is no reason why parties competent

to contract may not agree that certain ele-

ments of damage difficult to estimate shall

not be covered by a provision for liquidated

damages and that other elements shall he

ascertained in the usual manner. Provisions

of a contract clearly expressed do not cease

to be binding upon the parties because they

relate to the measure of damages."

We confess to these italics also. Do not the

italicized portions of the foregoing quotations also

show, like those in the two former cases, that it

is only in cases where the damages are "difficult

to estimate" that the rule there laid down applies?



33

The language quoted from the above decision by
the court below (above set out) is plainly equiva-

lent to saying that while the sum stipulated as

liquidated damages will be enforced in cases where

the damages are "difficult to estimate," it will not

be where the damages are certain and readily

ascertainable; also that in cases where the dam-

ages are not difficult to estimate but are easily

ascertainable, the damages, instea-d of being fixed

by the stipulated sum "shall be ascertained in the

usual manner." This plainly means that where

the damages are certain and readily ascertainable

they are to be not only "ascertained in the usual

manner" but that when so ascertained such actual

damage only shall be the measure of the recovery,

and not the sum stated in the contract as the liq-

uidated damage.

The foregoing interpretation of the three cases

cited by the court below, and quoted from in its

opinion, is the only logical one in view of the

qualifying clause used by all three of the judges

who delivered the opinions in those cases ; and that

it is the correct construction to be placed upon

those decisions and the one which the court in-

tended should be placed upon them, is evidenced

by the fact that such interpretation harmonizes

those cases with the law as laid down in thousands

of decisions of all the courts, over a period of

judicial history extending through past centuries
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down to date, wliile if tlie interpretation contended

for by tlie defendant liere were to be placed upon

them tbey must be beld to bare radically cbanged

the existing law, witbout waiting for legislative

enactment on tbe subject, and to sucb an extent

that in future, however oppressive or unjust pro-

visions might be which are incorporated in such

contracts, for the forfeiture of whatever exorbitant

sums might be inserted, for a breach causing dam-

age hoAvever slight, the courts would be bound to

enforce the provision upon the plea made by the

famous Shylock, "it is so nominated in the bond."

The evolutionary improAement of the law by

judicial decision, by gradually incorporating into

the laAv the milder and more salutary principles of

equity, by which the harsh and rigid rules of the

laAv may be modified according to the equities and

natural justice of the particular case under iuA^es-

tigation, is one of the boasted qualities of the mod-

ern common law. The manner in which that eAo-

lution has proceeded from very early times up to

the present time upon the question we are noAV

considering, is clearly described by Williston in

his work on contracts, in sections 769-778, and

particularly in sections 775-77G ; showing that the

courts eventually evolved and established the rules

which we set out at the beginning of this brief.

These rules AAere formulated Avith the sole end in

view of doing siihstantial justice between the par-
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tis, not favoring either the one or the other, it

being considered a safe rule to follow in practically

all cases that the awarding of a sum which would

cover the actual damage suffered by a breach,

would indemnify the one injured while it would

not place an unjust penalty, disproportionate to

the real injury, upon the one who had committed

the breach. Now that the law has attained

this high state of perfection, by being thus

purified through the struggles of the courts for

ages, is it reasonable to suppose that the Supreme

Court intended to abolish the whole fabric at one

stroke by a single decision? If the Sun Printing

case.i^ to receive the constru-ction piit^upon it, by

affirmative, but if it is to be interpreted according

to the view we have set forth above the answer will

be no. We do not believe that the Supreme Court

intended to revert to any such ractionary doctrine

as that contended for by defendant.

It is a very unsafe practice to select a mere

excerpt from an opinion and to rely upon that as

an authority for the determination of another case,

without carefully comparing the facts of the two

cases in order to see whether they agree exactly

upon the pivotal points upon which the one was

decided and upon which the other must rest. Yet

that is what the defendant in this case is attempt-

ing to do. But one familiar with the course of

decisions of the Supreme Court must know that
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fully distinguish and weigh the facts of each indi-

vidual case coming before it, and to reach its con-

clusions according to the real equities of each case

in accordance with well established rules of law.

The truth of this statement may be illustrated by

a brief reference to the attitude of that court in

cases involving a construction of the Sherman and

Clayton Anti-trust acts. When the Trans-Missouri

and Joint Traffic decisions were made the profes-

sion generally, and many courts, assumed that the

court had held that any combination which in any

way tended to restrict interstate commerce had

been condemned. But when the Standard Oil and

Tobacco cases were decided these same people

jumped to the opposite conclusion, and assumed

that by the adoption of the doctrine of reasonable

restraint the court had virtually nullified the stat-

ute, and that thenceforth any form of combination

might be entered into so long as the bounds of rea-

son were maintained. But that the court did not

intend that any such arbitrary interpretation of its

decisions in those cases should be made was evinced

by decisions in other cases which it subsequently

rendered, a recent notable example of these being

the Trenton Potteries case, 47 Sup. Ct. Eep. 377,

decided February 21, 1927. y\^hen properly con-

sidered, by keeping in mind the difference

in facts between the various cases in which

these decisions were made, the different re-
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suits attained by the court in tlie various cases

will be found to have been due to the special dif-

ference existing in the facts, and not to any de-

parture by the court from the principles laid down

in i^revious cases. And in this manner the various

decisions may be harmonized, while if those facts

are ignored they will appear to be conflicting. And
so it is with the decisions of that same court on

the question of the distinction between liquidated

damages and a penalty. It is clear that the court

never intended that a mere excerpt from an opin-

ion which it had carefully framed with reference

solely to the special facts then being considered,

should be selected and applied to a totally different

situation, or that qualifying phrases which had

been purposely inserted should be quietly ignored

or glossed over, and that its opinion in this emas-

culated form should be presented as authority for

the arbitrary application of the quoted excerpt to

a state of facts not only different from that passed

upon by the court but exactly contrary thereto.

This is especially the case when to so apply it

would put the court in the attitude of judicially

legislating out of existence a long array of prece-

dents established by all of the courts throughout

a period of at least a century, while a different

and more logical interpretation would harmonize

and reconcile the court's position with previous

judicial history, as well as Avith previous decisions

rendered by itself on the same subject, and with
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the Act of Congress on this very subject, quoted by

Judge Bunn in a case we shall cite below herein.

We therefore now beg leave to point out, as

briefly as we can in view of the importance of the

subject, the special circumstances of the case at

bar which bring it squarely within the established

law of the subject as presented in the rules for-

mulated and set out at the beginning of this argu-

ment, and which exclude it from the class of cases

covered by the qualifying phrases used by the Su-

preme Court in the three decisions above comment-

ed upon; and Avhich also show that the equitable

principles which the courts of law have held under

certain circumstances require that a sum stipu-

lated to be forfeited as liquidated damages shall be

held to be a mere penalty, inserted as a punish-

ment for violation of a contract instead of by wa}^

of recompense for actual damages, apply to the

present case; and that in this case only the actual

damages (if any) suffered by the defendant, can

be withheld from the guaranty fund deposited with

the defendant, and that the plaintiff is clearly en-

titled to recover the residue, after the deduction

of such actual damages, or the entire fund if no

actual damages were sustained.

The contracts in this case contain- several dif-

ferent covenants the nature of which is quite dif-

ferent. For the breach of some of them the dam-
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ages would necessarily be quite small, while the

breach of others would entail damage in consider-

ably larger amounts. Thus, the plaintiff is to take

and pay for a certain quantity of material within

a certain time; he is also to pay certain sums into

the guaranty fund at certain times ; also to pay the

cost or charges for storing the material at all

points other than Vancouver, Washington; also to

pay the cost of loading the material which might

be remaining at the time of the final settlement;

to pay and save the defendant harmless from any

charges which might accrue for demurrage on cars

;

and he is not to assign any of his right or interest

in the contracts. The damages which might accrue

from a breach of an}' of the lesser requirements

would be much less than for a breach of the more

important ones; as, for example, a failure to pay

demurrage or loading charges as distinguished

from a failure to i)ay some of the larger sums re-

quired to be paid into the guaranty fund. Yet the

contracts provide that for the breach of these cove-

nants, or any one of them the entire amount of the

guaranty fund shall be forfeited to the defendant.

How can it be said that this was agreed upon as

constituting a pre-estimate of the compensatory

damages that Avould follow upon such a breach,

Avhen the measure was fixed as the same for any

breach, while the actual damage from some

breaches would differ extraordinarily from what it

would be in the case of others? In the light of
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tlie authorities on tMs particular point the fore-

going facts Avill be found to be of the highest im-

portance. Even the Supreme Court, in the Wise

case relied upon by defendant, recognized the ex-

istence of the rule which holds that in such cases

the stipulated forfeiture must be held to be a pen-

alty rather than liquidated damages, where the

court used the following language heretofore

quoted

:

"* * * or where the amount stipulated for

is not as extravagant, or disproportionate to

the amount of property loss, as to show that

compensation was not the object aimed at."

The authorities all show, and the text-writers

all assert, that the two chief criterions resorted to

by the courts to determine whether or not the par-

ties really intended, within contemplation of the

law, to fix a true measure of damages for a breach

when they contracted for the forfeiture of a fixed

sum as liquidated damages, are first, whether the

stipulated amount is nearly enough in size, com-

pared with the actual damage which would ensue

from the breach for which it is to be forfeited, as

to constitute true and fair compensation for such

a breach, or whether it is so large that it would

be grossly exorbitant; and second, Avhether in case

of a breach the damages which would follow are

of a certain nature, or whether they are of such

an uncertain quantity that they could not possibly
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be predetermined or ascertained. Measured by

both of these standards the forfeiture clauses of

the contracts here place this case in the class of

those fixing a mere penalty.

But there is another feature of the contracts in

this connection which is very important. As the

material is delivered to the plaintiff and paid for

from time to time under the contracts, the size and

amount of the guaranty fund is constantly increas-

ing, while the damage (if any) which defendant

would or could suffer by the failure of the plaintiff

to take the undelivered material which might re-

main is constantly decreasing, for the damage

could only consist of the difference between the

contract price and the market value, and estimat-

ing the quantity of material remaining at the time

the contracts were cancelled at approximately

2000 tons as claimed by the plaintiff, the actual

damage sustained by the defendant, assuming that

the market value had declined to even $5.00 per

ton below the contract price, would not exceed

$10,000.00, while the entire amount of the guar-

anty fund at that time exceeded $50,000.00. But

by the undisputed testimony here the market value

had not declined but had actually increased, so

that it then exceeded the contract price by from

$5.00 to $10.00 per ton, therefore the defendant

suffered no damage at all by the breach
;
yet if the

construction is to be given to these contracts which
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tract is completed the greater are the damages
in case of a failure. . . . The policy of the law

will not permit parties to make that liqui-

dated damages by calling it such in their con-

tract, which in its nature is clearly a penalty

or forfeiture for non-performance."

Davis vs. Freeman^ 10 Mich. 188, 191.

In a similar case the Virgina court reached the

same conclusion upon the same grounds, although

the Michigan case was not cited or referred to. In

that case the court said:

"The subject matter of the contract in the

case at bar is the cutting of logs from an
agTeed area or locality, and the delivery of

them to a named line of railroad, for which

work one of the parties, the Stony Creek Lum-
ber Company, was to pay, and the other. Fields

& Company, to receive a stipulated sum per M
feet for all logs cut and delivered, but the sum
of fifty cents per M feef is retained on the pay-

ments to be made monthly until the completion

of the entire work. It would seem wholly un-

reasonable to deduce from this contract that

it was intended by the parties that the stipu-

lation for the reserve of fift}^ cents per M feet

of logs delivered until the completion of the

entire work was to be regarded as stipulated

or liquidated damages, and not merely as a

security for the completion of the work. To
so construe this type of contract would oftener

than otherwise work inequality and injustice,
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since the nearer tlie approach, of the comple-

tion of the work its breach occurred the larger

would be the amount withheld, and the nearer

the beginning of the work the breach occurred

the less would be the amount retained as dam-

ages, although presumably the breach would be

more injurious in the latter case than in the

former. If the sum reserved until fulfillment

of the contract be treated as a penalty or as

security for its fulfillment and no^t as liqui-

' dated damages, no injury could result to either

party; as, in such a case, the party injured

by the breach would be entitled to recover of

the offending party the damages he alleges

and proves, no more and no less. We see noth-

ing in the contract under consideration to in-

dicate that it would be impossible, or even dif-

ficult, to establish by competent proof the

actual damages resulting from its breach, if

a breach be shown.

Stony Creek Lor. Co. v. Fields & Co.,

102 Va. 1; 45 S. E. 797.

Dillingham v. Fitch, 42 Wis. 679; 084-686.

Savannah cG C. R. R. Co., 56 Cxa. 331, 337.

The circumstances in the foregoing cases fit the

facts in the case at bar exactly, and the same equit-

able reasons which impelled the decision there exist

here; for here, as there, the sum retained as pro-

tection in case of a breach was retained as security

only and "no injury could result to either party"

here, any more than it could there, by awarding



46

only tlie actual damages suffered, tlie amount

thereof (and that only) to be deducted from the

sum retained; and this because here, as well as

there, there is nothing "to indicate that it would

be impossible, or even difficult, to establish by

competent proof the actual damages resulting from

its breach." Why should the court resort to the

harsh rule contended for by the defendant, when

the application of a more equitable principle which

would result in no harm to either party is per-

missible under a fair construction of all of the au-

thorities on the subject?

In a decision by the Circuit Court of Appeals

for the Eighth Circuit, rendered by Judge Bunn,

who was an eminent Judge of the Central West,

the court used this language:

"We think it was error to direct a verdict

for the full amount of $20,000.00, the amount
named in the bond, without requiring evidence

of actual damages sustained. Such a claim

would seem to savor more of the pound of flesh

and 'due and forfeit of my bond' rule, than of

the spirit of modern equity. Unless it be clear

that the case is one where it would be difficult

or impossible to assess the actual damages
from testimony given, the court should con-

strue the amount named in the bond or con-

tract as a penalty, although the parties haA e

chosen to call it 'stipulated damages.' It is a

general rule that, where the contract provides
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for the payment of a large sum of mon^ upon
the failure of the party to pay a smaller sum,
the amount named as damages Avill be con-

strued as a penalty, although called 'stipulated

damages.' This is not because the contract to

pay money is essentially different from a con-

tract to perform work or labor or to do any
other thing, but because the actual damages
are capable of assessment ; and the rule is just

the same in all cases where the actual dam-
ages can be assessed from testimony. The
parties cannot, by calling the sum mentioned

'stipulated damages,' change what is essential-

ly a penalty intended to secure the perform-

ance of the contract into damages, to take the

place of the damages actually sustained. The
Kevised Statutes of the United States (sec-

tion 9G1) provide:

'In all suits brought to recover the for-

feiture annexed to any articles of agree-

ment, covenant, ])ond, or other specialty,

where the forfeiture, breach or non-per-

formance appears by the default or confes-

sion of the defendant or upon demurrer,

the court shall render judgment for the

plaintiff to recover so much as is due ac-

cording to equity. And when the sum for

which judgment should be rendered is un-

certain, it shall, if either of the parties

request it, be assessed by a jury.'

This rule Congress has provided for the guid-

ance of the Federal Courts in all cases where
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it is applicable. It is just, benign, and equit-

able, while the rule which the court has ap-

plied in the case at bar seems harsh, inequit-

able, and quite unnecessary."

Chicago H. W. Co. vs. United States (C.C.A.),

106 Fed. 385, 389.

Keferring to the act of congress quoted in the

foregoing case, the court further said that such

statute defined "the attitude of the government

towards these cases, and prescribes the rule it is

willing to abide by" (on page 389).

Many authorities might be cited in addition to

the foregoing, sustaining this doctrine. The con-

tracts in this case having been made in Oregon to

be performed in both Oregon and Washington, we
append a few decisions made by the courts of last

resort of both those states, together with a few ad-

ditional ones from outside, for although we are

aware that the Supreme Court holds that on ques-

tions of commercial law, coming before it for de-

cision, it is not bound by the decisions of the state

courts, yet it also holds that it will pay great

deference to the rulings of those courts in cases

concerning controversies over contracts made there-

in. The first of the following citations was a de-

cision by the trial judge in the case at bar, who

was then one of the justices of the Supreme Court

of Oregon, and that decision is considered a leading

case and is cited as such by practically all of the
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text-writers and annotaters who have discussed

this subject.

Withelm vs. Eaves, 21 Ore. 194; 199-201.

Yuen Suey vs. Fleshman^ 65 Ore. 606, 613.

Ranter vs. Masters, 79 Ore. 534, 539.

Alvord vs. Banfield, 85 Ore. 49, 58.

Krut vs. Rohhins, 12. Wash. 7.

Johnson vs. Grooh, 24 Wash. 474.

McDaniels vs. Gowey, 30 Wash. 412.

Bell vs. Scranton Coal Co., 59 Wash. 659.

Stoner vs. Schultz, 69 Wash. 687.

Sledge vs. Arcadia Orchards Co., 77 Wash.

477.

Bignall vs. Gould, 119 U. S. 495.

McCall vs. Deuchler (8th C.C.A.), 174

Fed. 133.

N. W. Fixture Co. vs. Kilhourne Co. (9th

C.C.A.), 128 Fed. 256, 261.

Smith vs. Newell, 37 Fla. 147, 153.

Greenhlat vs. McCall, 67 Fla. 165.

Coen vs. Burchard, 124 la. 394.

Dryer vs. Kister, 118 Minn. 112.

Connolly vs. Priest, 72 Mo. App. 673.

RuUn vs. Gahler Co., Ill N. Y. Supp. 124.

Trauh. Construct. Co. vs. Hartman, 112

N. Y. Supp. 919, affirmed in 117 N. Y.

Supp. 1149.

Muldoon vs. Lynch, 66 Cal. 536.
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In tlie above case of Bignall vs. Gould the

Supreme Court of the United States said, by Jus-

tice Gray:

"By the rules now established, at law as

well as in equity, the sum of $10,000.00 named
in this bond is a penalty only, and not liqui-

dated damages. . . . The object of the bond is

to secure the obligee's discharge from a large

number of claims against him, held by certain

third persons severally, amounting in all to

something like $39,000.00, and varying from
more than $8000.00 to less than $10.00 each.

A failure of either of those persons to release

any one of those claims would be a breach of

the bond; and for any such breach a just com-

pensation might be estimated in damages. The
sum of $10,000.00 must therefore be regarded

as simply to secure the payment of such dam-
ages as the obligee may suffer from any breach

of the bond." (Citing Watts vs. Connors^ 115

IT. S. 353, and other cases.)

Bignal vs. Gould, 119 U. S. 495

And in the Northwest Fixture case above cited,

the court we are now addressing said, by Gilbert, J.

:

"It is the general rule that, where the sum
named in the contract to be paid on a breach
thereof is evidently wholly disproportionate to

the damage actually sustained, or tvhere it is

shown that no actual damage has been sus-

tained by the breach, the courts will deem the
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parties to have intended to stipulate for a
mere penalty to secure performance."

N. W. Fixture Co. vs. KUhourne Co.,

128 Fed. 256, 261.

And in a comparatively recent decision by this

court, involving the construction of a contract for

the drilling of an oil well, in which it was stipu-

lated that if the well should not be constructed as

agreed, then "because the damage occasioned there-

by" to the obligee "would be difficult if not impos-

sible to ascertain," this court, after citing Sun

Printing case, the Wise case and Bethlehem Steel

Co. case, and saying that if there had been dam-

ages by the failure to drill the well in that case

it might, on account of the uncertainty and diffi-

culty of establishing same, have felt constrained

to follow the rule laid down by the Supreme Court

in those cases and to hold that such damages

should be construed, under such circumstances, to

be liquidated damages and not a mere penalty;

yet that inasmuch as there were no actual damaffes

resulting in that case the stipulated sum could not

be forfeited or recovered. (Opinion by Hunt, J.)

Rispin vs. Midnight Oil Co. (9th C. C. A.)

291 Fed. 481, 482; 484-486.

Gay Mfg. Co. vs. Camp (C.C.A.), 65 Fed.

794.

Davis vs. United States, 17 Ct. of Claims

201, 215.
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N. W. Fixture Co. vs. Kilhourne Co. (9tli

C.C.A.), 128 Fed. 261.

II.

No damage resulted to Defendant from the Plain-

tiff's breach here, even assuming such a breach

occurred.

As appears from the case last above cited, even

if the court felt impelled by the decisions of the

Suj^reme Court in the Sun, Wise, Bethlehem and

Hathaway cases to hold the sum denominated liq-

uidated damages in the contracts here to be for-

feitable to the defendant, notwithstanding that any

actual damages which might be sustained would,

in this case, be easily ascertainable, and although

the amount of any such damages are, in a case like

this one, predetermined and fixed by the law itself

at a definite and fixed standard, yet no actual

damage having been occasioned by the plaintiff's

breach (if any breach occurred), because the mar-

ket value of the property at the time of such a

breach was as high or higher than the contract

price, the court would be bound by the rule laid

down by itself in the foregoing decisions to hold

that the defendant cannot retain the guaranty

fund here, because where no damage is occasioned

the stipulated sum cannot be construed to be liq-

uidated damages.
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Tliat at the time and place of the breach al-

leged by defendant to have been committed in the

case at bar, and when the contracts were cancelled

on account thereof, the market vahie of the mater-

ial remaining undelivered was equal to or exceeded

the contract price is demonstrated by practically

all of the evidence. We shall briefly summarize it.

The contract price as fixed by all of the contracts

was the uniform sum of $00.00 per gross ton for

the new and old or re-laying rails, and $G7.20 per

gross ton for the accessories.

The plaintiff testified that the market value of

new rails in September to and including December,

1921, was $85.51, and of old or re-laying rails it

was $55.00 a gross ton. And that the value of ac-

cessories then was $3.50 to $3.55 per hundred, they

being sold by that basis, the same as spikes and

bolts. The above price of new rails being for

standard GO-pound rail. That the contract covered

about 150 tons of 40-pound rail remaining: untaken,

and that they had taken an advance, the value then

being $95.51 a ton at Portland. (Record, pp. OG, G7).

Plaintiff's witness Brady, a railway equipment

man, testified that at that time, in the summer of

1921, the market value of rail and accessories was

around $00.00 to $05.00 per ton ; that the price fell

off about $5.00 a ton in October. That he offered

the Spruce Prodilction Corporation (the defendant

here), in October, 1921, $55.00 a ton for 550 tons
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of these same Callan rails, after the defendant had

cancelled the Callan contracts and had taken over

the material itself, and that the defendant rejected

the offer notwithstanding he deposited a certified

check for $5000.00 with his offer. (Kecord, pages

81,82.)

Plaintiff's witness K. A. Stewart, who is in the

railroad and logger's supply business, testified that

the market value of re-laying rails and accessories

in Oregon and Southern Washington in September

and October, 1921, was about $60.00. (Record,

pages 82, 83).

Plaintiff's Avitness O. M. Ash, sales agent for

the United States Steel Products Company which

sells everything produced by the United States

Steel Corporation, testified that the market value

in September and October, 1921, at Chicago f.o.b.

cars, of new standard rails of 55 pounds and heav-

ier, was $45.00 per gross ton, to which would be

added the freight to the point of shipment; that

on rails lighter than 50-pounds per yard there is

no base price; that the freight rate on rails be-

tween Chicago and Portland was $37.00 a ton.

(Record, pages 84, 85). This would make his valu-

ation at Portland $82.00 i)er ton.

Defendant's witness Farr, who was sales man-

ager for the defendant for a sht)rt time after it

took over the Callan rails, testified that the price
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of rails in the fall of 1921, after the termination

of the contracts by defendant, was $47.00 base, at

Pittsburg. (Record, page 109). That the freight

from there to Portland by rail was around $35.00

to $40.00 per ton. (Record, page 110). Making the

lowest value at Portland $82.00 a ton.

Defendant's witness Peterson, the district su-

pervisor now for the defendant corporation at To-

ledo, Oregon, testified that the base price for rail

in the fall of 1921 was somewhere between $47.00

and $40.00, the price being $47.00 at the beginning

of 1921 and dropping to $40.00 during the latter

end of the year. (Record, page 113). This would

make the value at Portland, adding freight, at

least $75.00 a ton, accepting Farr's figures for the

freight.

Defendant's witness Hall, a machinery dealer

residing at Seattle, who said he had sold a million

dollars worth of machinery, not rails, for the de-

fendant, and who evidently was more than a will-

ing witness, testified that the value of re-laying

rails in the fall of 1921 was $33.00 to $36.00 a ton.

(Record, pages 117, 118). He was a flippant and

over-eager witness, and his testimony is regarded

by us with suspicion.

Summarizing this testimony, and taking the

lowest figures fixed by each witness, adding the
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freight to Portland (where only the mill base value

is given), we find the following:

By Plaintiff's evidence:

Callan $85.50 a ton

Brady 60.00 a ton

Stewart 60.00 a ton

Ash 82.00 a ton

Total ...$287.50

Dividing this by fonr gives $71.87 as the

average value as fixed by the plaintiff and his

witnesses.

By Defendant's evidence:

Farr $82.00

Peterson . 75.00

Hall 33.00

Dividing this by three gives as the average

value fixed by defendant's witnesses $63.33.

Adding these two averages together and

then dividing them by two gives the net aver-

age value according to the testimony of all of

the witnesses, including the defendant's star

witness Hall, as $67.60 per ton.

When we remember that the contract fixed the

price for the new and old rail at $60.00 per ton,

and for the accessories at $67.20 per ton, it is im-

possible to see how the defendant was damaged at

all, for the law fixes the damages at the difference

between the contract price and the market value
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at tlie time and place of the breach, and we find

that by the joint evidence of the parties the mar-

ket value here at that time was $7.60 in excess of

the contract price for the old and new rails, and

40 cents per ton in excess of the contract price for

the accessories, and by Defendant's own proof it

was $3.33 per ton in excess of the contract price

for rails.

Under the law as laid down by this court itself

in the cases of N. W. Fixture Co. vs. Kilhourne,

128 Fed. 256, 261, and Rispin vs. Midnight Oil Co.,

291 Fed. 484-486, above cited, there can be no for-

feiture of a stipulated amount where there are no

damages, even though a breach be confessed. It

follows that there can be no forfeiture in this case,

hence that the plaintiff, though he might have

broken the contract in some respect, is entitled to

recover his money which is being retained by the

defendant without authority of law.

The only real dispute of any fact in the case

was as to the actual quantity of material that re-

mained after the contracts were cancelled. The

plaintiff claims that after deducting from the

quantity of approximately 13,000 tons which the

defendant had on hand when the first contract was

made as recited in that contract, the portions spec-

ified therein to be deducted, including what the

defendant required for its own use as therein men-

tioned, it left approximately 7,120 gross tons cov-
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ered by the contract, and that deducting therefrom

the quantity which the plaintiff actually took and

paid for according to the contracts up to the time

they were cancelled by the defendant, there only

remained 1,972 tons not taken, which were covered

by the contract. On the other hand the defendant

claims that approximately 9000 tons were covered

by the contracts, to be accepted by the plaintiff,

and that he took and paid for only about 4000

tons, leaving a balance of approximately 5000 tons

not taken or paid for. The bulk of the testimony

is directed towards this dispute. The plaintiff

claims that in order to accommodate the defendant

he agreed to substitute for some of the rails in the

contracts rails brought in by defendant from an-

other source, known as the Murphy or Clatsop

rails, which the defendant did not have on hand

when the contract was made and which were not

covered by it, and that while he agreed to try and

dispose of these for the defendant, as an accom-

modation, he never agreed to accept them in addi-

tion to the quantity originally contracted for, and

that the discrepancy between the plaintiff's and

defendant's figures as to what quantity of material

remained undelivered when the contracts were can-

celled arose in consequence of that.

But in view of the fact that no damages could

possibly result to the defendant, on account of there

being a market for the material and the market
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value being higher than the contract price, and that

when no damages result the forfeiture cannot be en-

forced, as this court has held in the cases above cited,

it is absolutely immaterial how much material re-

mained, so the testimony on that entire subject may
be disregarded.

III.

The Court should have confined the Defendant's

evidence of market value to the time of the

alleged breach of the contract.

While this is one of the errors assigned here,

and was one of the grounds of the motion for new

trial, we do not deem it material for the reason

just mentioned, namely: that the undisputed testi-

mony shows that at the time of the alleged breach

as well as for a considerable period thereafter the

market value of this material was considerably

higher than the contract price, and in any event

that it was not lower.

But we deem it advisable to present now the

reason for filing a motion for a new trial at all

here, and to call attention to the fact that this case

having been tried by the court without a jury, by

consent of parties, and there being practically only

one question of law involved which arises upon the

whole e\idence, which as to that point is substan-

tially undisputed, the appeal falls within the prac-
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tice prescribed by tlie judicial code for siicli cases,

and tbe question of wlietber a new trial was moved

for or not, under sucli circumstances, is not ma-

terial; also tbe court will not turn away a merit-

orious case for the lack of a formal objection or

exception. The statute referred to is as follows:

"All of the said courts shall have power to

grant new trials, in cases where there has been

a trial by jury, for reasons for which new
trials have usually been granted in the courts

of law. On the hearing of any appeal, certi-

orari, writ of error, or motion for a new trial,

in any case, civil or criminal, the court shall

give judgment after an examination of the en-

tire record before the court, without regard to

technical errors, defects, or exceptions which

do not affect the substantial rights of the par-

ties."

Sec. 2G9, Jud. Code; U. S. Code, Tit. 28,

Sec. 391.

It has been held that where a jury was waived

and the facts were undisputed and the court was

fully apprised of litigant's position and that coun-

sel vigorously opposed adverse ruling, the Circuit

Court of Appeals was authorized by this statute to

review the evidence, notAvithstanding neither find-

ings nor requests for findings, were made.

Muentzer v. Los Angeles Trust Co. (C.C.

A.), 3 Fed. 2nd 22.
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In the present case at tlie conclusion of the

trial the court below listened patiently to full oral

arguments, then took the matter under advisement

and a rather full brief was presented by us in

which we urged the same considerations we are

presenting to this court now. The court then ren-

dered its decision and findings were drawn by de-

fendant's counsel, merely finding generally for

defendant on the facts and the law, and without

service thereof on plaintiff's counsel until the entry

of judgment, which was entered the same day. Not

having had an opportunity to object or except to

such findings, or to present any modification there-

of we filed a motion for new trial, setting forth

the same grounds urged in our oral argument and

brief; not that Ave expected the court below to

change its mind but as a matter of courtesy, and

in order to make it clear to this court that we were

"vigorously opposing" the position of the defend-

ant, as we had also done at the trial.

The only points upon which there was any shad-

ow of dispute in the present case as to the facts,

was in reference to the market value of the prop-

erty and as to what was the exact quantity of

material covered by the contracts which remained

when the contracts were cancelled; and both these

questions became immaterial for the reasons here-

tofore pointed out. Hence this case can be treated

as falling within all the conditions of the Muentzer
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case just cited, and is peculiarly one calling for the

application of tlie rule prescribed by the last clause

of the above statute, for there is virtually only one

question of law to be decided on this appeal and

that arises on the record from the undisputed tes-

timony.

IV.

Did Defendant waive a breach by delivering material

and accepting payments thereafter?

We present this point here because we pre-

sented it in the court below, but we did not there

nor do we here by any means consider it the

strongest point in our case. Xot that Ave have any

doubt as to the law on the subject, which is well

settled, but because the time when the deliveries

were made and the paj^ments were accepted, com-

pared with the time of the breach alleged and the

cancellation of the contracts therefor in this case,

is so close together that it lends some support to

the defendant's argument that no waiver ensued

thereb3^ The law of the subject is as follows:

Where a contract provides that it may be for-

feited in case of a breach, the party against whom
a breach is committed has the right to elect

whether he will waive the breach and proceed with

the contract as still in force, or whether he will

stand upon the breach and enforce such rights as
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tlie law gives Mm therefor. If he at first treats

the Ibreach as terminating the contract and gives

notice to the other party that his rights are for-

feited, but thereafter continues under the contract

to perform it on his part as if it were still in force

this amounts to a waiver of his right of forfeiture,

and he cannot thereafter treat it as forfeited, even

for a new breach, without giving a new notice of

forfeiture and a reasonable time thereafter for the

other party to pay up or perform the contract on

his part.

2 Williston on Contracts, Sec. 687; and

page 1328 and note 74.

Armshy vs. Grays Harhor Co., 62 Ore.

173, 178.

Graham vs. Merchant, 43 Ore. 294; 304,

305.

Massey vs. Becker, 90 Ore. 461.

Schulder vs. Ladew Co., 165 N. Y. Supp.

504.

The undisputed evidence shows here that the

remaining material was to be taken and paid for

by plaintiff by August 1, 1921, and that this was

not done; and that the defendant gave written

notice on September 29, 1921, that it terminated

the contracts and forfeited ail the plaintiff's rights

thereunder on account of such failure. But the

evidence also shows that after August 1 the de-

fendant delivered material to plaintiff upon his
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orders, and that it accepted payments therefor

afterwards and as late as October 30, 1921. If the

law were strictly applied this Avould constitute a

waiver by the defendant of the plaintiff's breach

of the provision which required him to take the

material by August 1, 1921. We present the situ-

ation for what it is worth. It certainly does not

in any way detract from the position assumed by

us on the main question of law involved in this

case which we have previously discussed, and it

may perhaps be considered as somewhat strength-

ening the general equities of the plaintiff's situa-

tion which arise from the considerations heretofore

set forth.

Some remarks on the Defendant's position.

Counsel for defendant in their argument in the

court below (as did the lower court in its opinion),

laid some stress upon the fact that the defendant

being a corporation organized under an act of Con-

gress during the war for a special purpose, the

continuance of which would only be for a limited

time whereupon it would be dissolved, and such

purpose having ceased when these contracts were

made that therefore it is reasonable to presume

that in agreeing that the guaranty fund might be

forfeited for any breach of the contract by the

plaintiff the parties contemplated that the market

value of the property would not be the correct

measure of damages for a breach^ and that on that
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account tlie stipulated amount must be enforced.

In this connection the court below said, near the

close of its opinion:

"In any event it is apparent that the inten-

tion of the parties was to avoid any contro-

versy on that question by fixing the amoimt
of such damages in advance. It may have been
imprudent and unwise for the plaintiff to

make such an arrangement but having done so

the court cannot relieve him therefrom."

This argument, that because the parties have

designated the amount it must be presumed that

they intended to avoid any controversy on the sub-

ject and hence that this must be conclusively taken

as the legal intention of the parties to be therefore

enforced whether right or wrong, equitable or in-

equitable, has by many writers and courts been

shov/n to be fallacious, because the logical result

of such a view would be that it would abolish the

entire law of this subject and would in every in-

stance measure the legal effect to be given to the

contract by the mere terms employed ; so that how-

ever grossly disproportionate the sum designated

might be, as compared Avith the real damage

caused, it would be enforceable; and however easy

it might be to compute the damages, yet because a

certain sum had been designated in advance the

rule of law that where the damages are certain

and easily ascertainable would be abrogated at a
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stroke. We liave called attention to this in our

previous discussion and cited tlie authorities show-

ing that this view is unfounded. That the inser-

tion of the amount stipulated in these contracts

was not made because the parties considered the

material would not have a market value in case of

a breach is made plain by the fact that in the two

last contracts it is expressly declared that in case

all the material is not taken by the plaintiff at

the stipulated time the portion that remains un-

taken may be disposed of by the defendant on the

"open market." Would it be just to permit the

defendant to keep this remaining material and to

sell it on the market and then to keep the j^roceeds

received from the sale, without accounting to the

defendant in any way or showing that it had been

damaged? If the parties had intended, as the

lower court says, that the market value would not

be a fair measure of defendant's damages in case

of the failure of plaintiff to take all of the ma-

terial, why did they not say so in their contract,

as they did in Rispin vs. Midnight Oil Co., 291

Fed 481, decided by this court, where they said

"because the damage occasioned thereb}^ would be

difficult if not impossible to ascertain." In that

case (hereinabove cited) this court properly laid

stress upon that language as indicating the inten-

tion of the parties; while in the case at bar the

lower court virtually imports the same effect to

the absence of such language. But notwithstand-
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ing such language in tlie Eispin case this court

held that because no actual damage ensued there

the provision for the stipulated amount could not

be enforced. Yet the lower court held here that in

spite of the fact that no actual damage occurred to

defendant the stipulated sum can be withheld by

defendant.

But other facts here show that the insertion

of the stipulated sum in these contracts was not

based upon the defendant's anxiety to wind up its

corporation. The first contract was made April 5,

1919, to be fully performed by December 30, 1919,

giving practically nine months for performance.

By the second contract, made November 8, 1919,

the time was extended until October 1, 1920, an

extension of nine months more
;
giving in all eight-

een months' time for the performance of the first

contract (for the first and second contracts to-

gether constituted in law but one entire contract).

It should be noted that this second contract recited

that "Whereas conditions have arisen since the

execution of Contract No. SPC-333 which make it

to the hest interests of both parties to amend cer-

tain clauses therein," and that the only amendment

made Avas in the extension of time for nine addi-

tional months, and that at that time the war had

been over for a period of more than a year ; where-

from it clearly appears that the winding up of the

defendant corporation had nothing whatever to do
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witli tlie time fixed for the performance of the

contracts, and that that matter did not enter into

the minds of the parties, nor is there any evidence

to show that it was ever alluded to or considered,

either then or at the time any of the other con-

tracts were made. But the testimony of the de-

fendant's witness Peterson shows that he is now

the "district supervisor" for the defendant at To-

ledo, Oregon, having charge of the defendant's

present operations in Lincoln County, Oregon,

which it may be presumed are of an extensive

character. (Kecord, page 112). The continuance

of other operations up to the present time, totally

disconnected with the plaintiff's contracts, shows

that the controversy over these contracts is not,

as claimed, all that prevents the defendant from

closing up its corporation.

But counsel for defendant on the argument he-

low, also dwelt upon the fact that plaintiff had

taken some 3600 tons of material under the first

two contracts (the original one and the first ex-

tension) and that he had only taken some 300 tons

under the third contract and only a few hundred

tons under the last one, and the lower court also

mentioned this in its opinion. We fail to see Avhat

bearing this has upon the question of law involved

here, but however that may be it is quite plain

why more material was taken under the first two

contracts than under the last two. Each of the
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two first contracts ^ave plaintiff nine months for

l>erformance, a total of eighteen months for the

two; while the third contract, which was made
February 3, 1921, to be performed by June 1, 1921,

gave only four months' time, and the fourth and

last contract, made June 2, 1921, to be performed

b}^ August 1, 1921, gave only two months' time, or

a total of only six months for the performance of

the last two contracts as distinguished from a total

of eighteen months for the first two. The defend-

ant of course then knew that the plaintiff had

taken only about o()00 tons under the first con-

tracts, and that, according to the figures it now

gives as to what remained when the contracts were

cancelled and after deducting the quantity taken

under the last two contracts of aboTit GOO tons,

there then remained to be taken under the last two

contracts approximately r)(>00 tons (according to

defendant's computation, with which, however, we

do not agree). How then, it may be asked, did the

defendant assume that the plaintiff would be able

to take and pay for 5000 tons in four months under

the third contract, or 5300 tons in two months un-

der the fourth contract, when he had required

eighteen months to take the much less quantity

of 3000 tons? It appears to us that when the

defendant required the plaintiff by the third con-

tract to take this larger amount in only four

months' when previous experience had demonstrat-

ed that it required eighteen months to dispose of a
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mucli less quantity, and tlie defendant at the same

time greatly tightened up and strengthened the

forfeiture provisions and features of the contract

in its own favor; and that when it required prac-

tically the same quantity to be taken in two months

by the fourth contract, and still further strength-

ened the forfeiture provisions for itself, its con-

duct savored of that "oppression" which the Su-

preme Court said in the Wise case (as above

quoted) Avas in itself a ground for holding a stipu-

lated sum extorted under such circumstances to be

a penalty and unenforcible.

This same disposition to take advantage of the

plaintiff's position and to oppress him into con-

senting to unreasonable conditions and harsh pen-

alties, is further evinced by the defendant's con-

duct in refusing to consent to a further extension

of the fourth contract although evidently the de-

partm-ent at Washington was agreeable thereto,

unless the plaintiff Avould deposit, in addition to

the guaranty fund already in the hands of the

defendant, a bond or security in the exorbitant

sum of $200,000.00 more. And even then the ex-

tension was only to be for from three to six months

more. (Record, pages 64, 65.)

So the defendant took over the property itself,

and its evidence shows that it took it two years

to do what it is now seeking to penalize the plain-
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tiff, in the vast sum of ovei- $53,000.00, for not

doing in two months, according to the terms ex-

torted by the last contract.

The defendant was permitted to show by its

witnesses how much its operations cost while it

was selling this material during that two years,

although it admitted that it was at the same time

doing other things. This sum amounted in all to

approximately $82,000.00 and was evidently so ex-

orbitant as to draw comment from the trial judge

at the time. (Record, pages 102, 103).

If through the inefficiency of the defendant's

employees an excessive amount of money was ex-

pended in disposing of this property the plaintiff

cannot be charged therewith, especially as no evi-

dence of damages is admissable on defendant's be-

half where it is claimed that stipulated sums con-

stitute liquidated damages. If the sum is to be

held liquidated damages, then the defendant is lim-

ited to that precise sum and cannot claim any more

or less. The introduction of evidence to show dam-

age to the defendant is inconsistent with the theory

that the stipulated sum is to be considered liqui-

dated damages, and is a concession that such sum

is in reality a penalty. It is a matter of history

that the operations of the Spruce Production Cor-

poration were conducted by inexperienced persons,

formerly civilians, who were appointed to positions
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in the hastily assembled army, decorated with uni-

forms and titles, and sent into the northwest to

manufacture spruce into airplane timber; compe-

tent and experienced lumbermen who were on the

ground and familiar with the work and conditions,

and who could have performed the required work

in less than one-quarter the time and at much less

expense, being ignored and pushed aside. Certainly

the plaintiff should not be penalized because of

these conditions, nor should the law be stretched

to favor the defendant under these circumstances.

CONCLUSION

In view of the foregoing considerations, show-

ing that the guarant}^ fund consists of the plain-

tiff's money deposited with defendant merely as

security, and that the only breach of these con-

tracts by plaintiff arose out of and was caused

b}^ the fact that a misunderstanding actually ex-

isted as to just how much of the remaining ma-

terial was covered by and included in the plaintiff's

contract, and that the plaintiff had good reason

to believe and really did believe that another ex-

tension was to be granted for taking this material

;

and that Avhen the contracts were terminated by

the defendant there was a market for the property

at that place, and that the market value of the

same was equal to or actualh^ exceeded the

contract price, which condition continued for some
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time thereafter, tlie market value increasing in the

following year over what it was even then; and

that under any circumstances, as well as by the

well settled rules of law on the subject of contracts

for the sale of such property, the damages which

would follow on a breach, by the failure to take

the property as agreed, are certain and readily

ascertainable,—in view of all these considerations

and of the language used in the authorities cited,

we insist that the interpretation we have put upon

the decisions which the defendant relies upon here

is the only correct one, and that when the facts in

those cases are scrutinized carefully the distinction

beween those cases and this one are plain, and that

the court which rendered those decisions never in-

tended that they should be applied to cases li];e

this one but carefully excluded such cases from

the rule there laid down.

, The act of Congress quoted by Judge Binin as

hereinbefore set out (then being Sec. DGl Rev.

Stats., now in U. S. Code, Tit. 28, Sec. 785) ex-

pressly provides that in cases involving forfeitures

provided for in any agreement the court shall ren-

der judgment only for so much as is due according

to equity; and as stated by Judge Bunn (as here-

tofore quoted) : "This rule Congress has provided

for the guidance of the Federal Courts in all cases

where it is applicable. It is just, benign, and

equitable, while the rule Avhich the court has ap-
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plied in tlie case at bar seems harsli, inequitable,

and quite unnecessary." And be furtber said tbat

sucb statute defined "tbe attitude of tbe govern-

ment towards tbese cases, and prescribes tbe rule

it is willing to abide by.'' Tbat language, both of

tbe statute and of tbe foregoing comments of tbe

judge tbereon, cover tbe present case exactly. Sball

tbe officers of tbe defendant here (if we assume

tbis to be a government corporation in effect,

tbougb it is not one in fact as tbe Supreme Court

beld in 258 IT. S. 549) fix tbe attitude of tbe gov-

ernment towards tbe plaintiff in tbis case, or may
not it more correctly be assumed tbat tbe attitude

of tbe government is more accurately determined

by tbe act of Congress on tbe subject, and by tbe

above interpretation placed upon tbat act by tbe

Federal Court of Appeals?

It is therefore respectfully submitted tbat tbe

plaintiff is entitled to recover tbe amount of tbe

guaranty fund, tbe amount of wbicb was fixed by

defendant's bookkeeper at tbe sum of $53,607.24.

(Eecord, page 93).

Even if tbis court were inclined to allow to tbe

defendant tbe amount its bookkeeper, Mr. O'Kelly,

testified tbat it cost tbe defendant to sell tbe re-

maining property, wbicb be said was 80 per cent

of $32,467.11—wbicb would be $25,973.68— (Record,

page 102), tbe plaintiff would still be entitled to
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the difference. But in cases of this kind, where

the defendant has wrongfully detained moneys de-

posited as security for the performance of a con-

tract and the courts have held that the same may
be recovered by the other party in an action for

money had and received, interest is allowed for

the time the money has been detained.

Graham vs. Merchant, 43 Ore. 924; p. 310,

par. 11.

Interest on the stipulated amount paid into the

guaranty fund at the rate of 6 per cent per annum
from September 29, 1921, when the contracts were

cancelled, would slightly exceed this sum of $25,-

963.78 which defendant claims it cost to re-sell the

remaining material, so that if the interest were

offset against that cost it would still entitle the

plaintiff to recover practically the full amount paid

into that fund. We therefore urge that in the in-

terest of justice and equity the plaintiff be award-

ed judgment for the full sum, and we do not believe

that the great government of the United States

desires that harsh penalties should be extorted

from one of its citizens under the circumstances

existing in this case.

Kespectfully submitted,

Sheppard, Phillips & Ralston,

and Richard Sleight,

Attorneys for Appellant.




